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Key Infocle

ESSENTIAL SERVICES

The Federal Public Sector Labour Relations Act (FPSLRA) an “essential service” is defined as “any
service, facility or activity of the Government of Canada [that] is or will be necessary for the
safety or security of the public or a segment of the public.” It also provides for a process where
the bargaining agent and the employer negotiate an “essential services agreement” (ESA). This
process used to be called designations. Contrary to the belief of many federal public service
workers, it is the position - and not the individual - that is designated. Workers occupying
positions deemed as essential services are prohibited from going on strike.

Each ESA will deal with three issues:

- Identify the services that are essential;
- What level of essential service is being provided; and,
- How many employees are required to maintain that level of service.

While the union and the employer must negotiate the above three issues, the employer can
unilaterally decide what level of essential service must be provided. | If there are 100 jobs that
involve duties deemed “essential”, but only about 25% of the job relates to these essential duties,
then only 25 positions will be deemed “essential’.

The terminology used in the act is subject to interpretations. The following principles are derived
from past case laws.

> ‘“Inconvenience to the public” is not a valid consideration for determining essential
services.

» The mental, psychological or emotional state of individuals is not covered by the idea of
safety or security of the public.

» Management may designate where there is merely the possibility that human life or public
safety would be harmed, but it must consider the employee’s regular duties only and not
extraordinary or hypothetical situations. “Safety or security” can also relate to future
situations.

» Safety/security-related duties do not encompass duties that would protect
the employer or the public from economic hardship.

» Employees who maintain equipment/facilities that may contribute to safety do perform
duties that are necessary for the safety or security of the public.

» The term “public” is to be given a broad meaning. It includes employees and inmates.



If the functions of a position evolve or change over time — for example, due to an organizational
restructuring, a change in service delivery, or the creation/elimination of other positions — there
may be a need to review the position to determine whether the designation is still warranted.

The employer may designate a position or revoke a designation at any time, as required.

Designated positions typically include: Meat Hygiene Inspectors, certain positions in Laboratories,
Maintenance Workers, etc. These positions have duties that could impact the health and safety of
the public.

The process for informing incumbents of designated positions has also changed with the new
legislation. While the employer is still required to advise each individual of their designation status,
the exact process for doing this has not, as yet, been agreed upon with the various employers
whose employees are represented by the Agriculture Union. The essential services agreement
remains in effect until it is renegotiated, and the renegotiation can be triggered by either party.

The Agriculture Union will be involved in negotiating these Agreements with its various employers
and will depend on information provided by our Locals regarding the work of our members. As
before, the process of negotiating essential services begins once Notice to Bargain for a
bargaining unit has been served with the employer. Under the legislation, a bargaining agent
cannot call a strike until an Essential Services Agreement is in force and 30 clear days have
elapsed.
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