va

L Ps‘ém“ffur(,

ocle

Filing Job Description, Acting Pay and
Classification Grievances

This fact sheet covers:

1. Statement of Duties / Job Content Grievances (including “effective date”)

2. Classification Grievances

3. Acting Pay Grievances

A.

OVERVIEW

Members may need to file a grievance concerning the content of their Statement of Duties
and/or the pay or classification (group and level) assigned to their position when they believe
they are not being fairly compensated for the work they are required to perform.

There are three distinct but often interrelated grievance processes that may offer routes
for redress:

Statement of Duties Grievance: If a member believes their job description does not
fully or accurately reflect the duties and responsibilities they are required to perform,
they may file a Statement of Duties grievance. This allows them to request a complete
and up-to-date work description. Notably, if the grievance is successful and significant
additional duties are formally recognized, this may lead to a reclassification of the
position.

Classification Grievance: A classification grievance may be filed when a recent
classification action has affected the member’s position—for example, as a result of a
cyclical review. This type of grievance can only proceed if a specific triggering event
has occurred.

Acting Pay Grievance: This type of grievance applies when a member is temporarily
required to substantially perform the duties or responsibilities of a position classified
at a higher level. It is used to seek fair compensation for performing higher-level work
on a temporary basis.
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B. KEY DIFFERENCES TO CONSIDER

A Statement of Duties grievance can generally be filed at any time, as most PSAC collective
agreements include a clause guaranteeing members the right, upon request, to a complete
and current statement of their duties and responsibilities.

In contrast, Classification grievances are more restricted. They can only be filed under
specific conditions set out in the Federal Public Sector Labour Relations Act (FPSLRA) and
the Treasury Board Secretariat Directive on Classification Grievances or, for CFIA
employees, the CFIA Classification Grievance Procedure (CFIA Organization and
Classification Policy). If these conditions are not met (such as the absence of a recent
classification action) the grievance may be rejected for lack of a valid trigger.

An Acting Pay grievance differs from the other two in that it involves the temporary
performance of higher-level duties that are not part of the member’s substantive position.
These additional duties must be assigned by management and be significant enough to justify
higher-level compensation but are assigned only for a limited or temporary period.

Note that Statement of Duties grievances and Acting Pay grievances are collective
agreement grievances. As a result, members may only file these grievances with the
support of the union.

C. WHEN YOU FEEL IT, FILEIT

The most important message to convey to our members is that they must not put their rights
under the collective agreement on hold based on management promises to address problems
outside the grievance process.

Nobody likes to file a grievance, but it is a right, and the Union needs its members to exercise
that right. Filing grievances promptly is necessary since it is only when the grievance is filed
that a defence of any rights under the collective agreement is activated, and the employer is
officially put on notice.

It is important to note that the date that a statement of duties grievance is filed can play a
major role in the determination of any potential retroactive pay that may result from a
reclassification. That's because when there is a delay in filing the statement of duties
grievance, the employer can use the (later) date that the grievance was filed — as opposed to
the date that the member assumed extra duties — to limit retroactivity. So, with that in mind,
members should always file their grievances at the earliest opportunity.
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D. STATEMENT OF DUTIES (JOB CONTENT) GRIEVANCES

As outlined above, the “Statement of Duties” clause common to most PSAC collective
agreements gives members the right, upon request, to be provided with a complete and
current statement of their duties and responsibilities.

Depending on the circumstances, it may be appropriate for a member to file a statement of
duties grievance when either:

1) the duties they are performing are not accurately reflected in the work description for
the position; or

2) when a member has never seen his or her work description and wants to see it.

While in the latter case it might seem to make sense for the member to ask to see his or her
work description before filing a grievance, remember our advice: "when you feel it, file it",
because the member’s rights are only triggered once the grievance has been filed.

Any classification or acting pay
grievance (filed at the same
time by the member) will be

put in abeyance while the work

description grievance is being
reasolved.

A member believes their work "When | feel it The member is encouraged to

description is not complete nor __" file a Statement of duties
accurate. Ifile it. grievance.

If the member feels that the received work description does not accurately reflect the duties
that they are performing, or that duties and responsibilities have been overlooked or omitted,
the member should file a grievance. Make sure the grievance is filed within the time limits set
out in the collective agreement and that the grievance is worded properly.

D.1. Recommended wording for a Statement of duties grievance:

Details of Grievance:

| grieve the employer’s failure to provide me with a complete and current statement of
duties and responsibilities. This violates Article (Statement of Duties) of my
collective agreement.
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Corrective action requested:

That | be provided with a complete and current statement of the duties of my position,
effective from "X" date.

D.2. Building an effective case for changes in a job description

Job description and classification grievances are one of the most common types of
grievances filed by PSAC members, reflecting the important role that a position’s
classification plays in determining the member’s rate of pay. At the same time, these can be
some of the most difficult grievances to win, because of the employer’s broad rights to assign
and organize work, and because of the unique challenges of the classification grievance
process.

Because it takes a strong case to succeed, the process can be very frustrating for members,
particularly when it takes a long time to resolve. We believe it is important for stewards to
start working with grievors as soon as a grievance is filed, to develop an understanding of
what it takes to build an effective case for changes in a job description and classification. This
will help establish realistic expectations and engage members in the grievance process.

D.3. Truly missing duties

In order for a job description grievance to be successful, the union must establish that there
is clear evidence that the employer has left duties out of the job description. Over the years,
the PSAC has taken many job description grievances all the way to adjudication in front of
the Public Service Labour Relations Board (FPSLREB), or to private arbitrators under other
jurisdictions. The accumulated decisions made by those adjudicators — also known as " the
jurisprudence" — affect what we can reasonably expect to achieve through the grievance
process.

The following quote (from a case called Jennings and Myers, 2011 PSLRB 20) sums up how
arbitrators will rule on job description grievances:

(52) What is a complete and current statement of the duties and responsibilities of an
employee? The parties and the arbitral authorities on which they rely agree that a work
description must contain enough information to accurately reflect what the employee
does. It must not omit a “... reference to a particular duty or responsibility which the
employee is otherwise required to perform”; see Taylor v. Treasury Board (Revenue
Canada — Customs & Excise), PSSRB File No. 166-02-20396 (19901221).

A job description that contains broad and generic descriptions is acceptable as long
as it satisfies that fundamental requirement. In Hughes v. Treasury Board of Canada
(Natural Resources Canada), 2000 PSSRB 69, at para 26, the adjudicator wrote the
following: “A job description need not contain a detailed listing of all activities
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performed under a specific duty. Nor should it necessarily list at length the manner in
which those activities are accomplished.”

See also Currie et al. v. Canada Revenue Agency, 2008 PSLRB 69, at para 164;
Jaremy et al. v. Treasury Board (Revenue Canada - Customs, Excise & Taxation),
2000 PSSRB 59, at para 24; and Barnes et al. v. Canada Customs and Revenue
Agency, 2003 PSSRB 13. The employer is not required to use any particular form of
wording to describe the duties and responsibilities of an employee and “...it is not the
adjudicator’s role to correct the wording or the expressions that are used,” so long as
they broadly describe the responsibilities and the duties being performed (see Jarvis
et al. v. Treasury Board (Industry Canada), 2001 PSSRB 84, at para 95; and see
Barnes, at para 24.

In summary:

e Broad and generic descriptions are acceptable as long as they include all of duties or
responsibilities the employee is required to perform.

e Job descriptions do not need to include in detail all activities of an employee’s work.

¢ Adjudicators are not going to change the wording or expressions used as long as the
job description broadly describes the responsibilities.

e Even if we succeed in altering a job description through the grievance process, this
will not necessarily lead to a higher classification.

In short, the burden of proof lies with the grievor and her/his union to prove that there are
duties and responsibilities required by the employer which are missing from the job
description.

D.4. Other jurisprudential principles to consider when filing a Statement of Duties
grievance

It has been established by caselaw that a change in the volume of work associated with a job
does not, by itself, mean that the nature of the duties has changed in any substantive way.

e Fedun and others and Treasury Board (Revenue Canada - Taxation), 166-2-28278 to 28288

Adjudicators have ruled that job descriptions are not mutually exclusive. Rather, unless
otherwise stated, it can be expected that, to allow the employer to manage its workforce, two
or more job descriptions may overlap. It is therefore acceptable for two different work
descriptions, even work descriptions of two different levels, to have certain duties in common.
Overlapping duties are not by themselves enough to justify that a job description is
incomplete.

o Cooper and Wamboldt v. Canada Revenue Agency, 2009 PSLRB 160
e Moritz v. Canada Customs and Revenue Agency, 2004 PSSRB 147
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It has been established that an employee who voluntarily performs a task not within their job
description cannot then claim a different job description. The employer has the sole authority
to assign work.

o Maillet v. Treasury Board (Department of Empl. and Social Development), 2014 PSLRB 16
e Belliveau v. Treasury Board (Department of Agriculture and Agri-Food), 2013 PSLRB 69

D.5. Required Documentation:
Key to an effective job description grievance is thorough documentation.

The following are the kinds of documents which the steward must work with the member to
collect prior to arguing the grievance:

e Current approved work description, preferably signed by Management

¢ An itemized, clear and concise list of the duties that are missing

e Examples of these missing duties

e Proof that these duties are being performed and have been assigned by Management

(work statements, work objectives and/or performance appraisals, emails)

e Organization chart

e Point rating and rationale

e Supervisor’s work description

The member will be required to specify the duties and responsibilities they feel are missing
from the statement of duties. This list should be given to the Union Representative. It is NOT
to be attached to the grievance form.

Remember, a work description is not simply a list of tasks. The work description should
describe the various functions that the member performs in the course of his or her job.

The information filed in support of the grievance should be simple, clear and concise.

The member will also have to provide evidence that the additional functions being performed
are being performed on a regular basis and at the request or under the direction of the
employer.

D.6. Important note

It is always important to have a concise and clear list of missing duties to present to the
employer when arguing a job description grievance.

D.7. Analyzing the grievance

From the start, the local steward should work with the member to discuss what it takes to
make a successful job description and classification grievance.

Steps to follow:

Page 6 | May 2025 | Reviewed by Murielle Mutatayi, Grievance and Adjudication Officer, Classification, PSAC



e Establish if the core issue is the job content or the classification assigned to the work
description or both.

e Read the current approved work description to get an understanding of the nature of
the work within the organizational structure. What are the overall responsibilities and
accountabilities of the position?

e Look at the organization chart, determine if there is room for the position to move
upward within the organizational structure.

e Unless the department got it totally wrong, then a PM-3 position reporting to a PM-4 is
unlikely to attain a higher classification level regardless of what changes are made to
the work description.

¢ Remember, responsibility can be delegated, accountability cannot. For example, a
supervisor can delegate responsibility for budget monitoring to a subordinate position,
but the accountability still rests with the supervisor.

e Compare the itemized list of missing duties to the current duties. Ask yourself whether
the missing duties are included (subsumed) in the current description?

e Remember to focus on the duties (responsibilities) and not the words.

o Statements of Qualifications are not relevant. Many of our members have
academic qualifications that are not required to do the work of the position they hold.
Remember to separate the person from the position.

e Job Postings do not provide helpful information. Job postings are used for an entirely
different purpose: filling positions. This is an area where the manager is given a lot of
discretion (in the search for candidates).

e Other or similar work descriptions that the member may provide as examples of work
done by others in comparable positions or as examples of wording they would like,
have limited value as they are often presented out of context.

e Copying and pasting from other job descriptions is not a good practice as the grievance
moves through the process. Often the pasted wording does not fit with the position or
is taken out of context. Develop your arguments for missing duties from the evidence
collected by the member.

D.8. Special considerations for generic work descriptions:

In the PSAC’s view, a national generic work description must capture all of the functions of
the positions listed under it. We want to avoid the necessity of creating addendums that only
apply to certain regions or centres. If a particular region or centre is required to perform unique
job functions, those functions should be reflected in the body of the generic work description
itself. We feel this is the best and only way to protect our members’ long-term interests.

Where departments are implementing generic job descriptions, stewards should be especially
vigilant about ensuring local duties are reflected appropriately.
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D.9. Campaign grievances:

¢ [f a decision has been made to file group grievances, the reasons should be clearly
stated, and the members' expectations should be managed from the outset by the
Component.

e Traditionally these campaigns are orchestrated to bring attention to a matter or create
a nuisance. Experience has shown they are useful only for demonstrating general
member’s frustration with the classification system, but NOT in getting a change in
classification and level through the grievance process.

D.10. Mediation:

We recommend that statement of duties grievances be handled through the mediation
process. Therefore, we strongly recommend engaging the departmental Informal Conflict
Management System (ICMS) process or any other Alternate Dispute Resolution process,
preferably at the final level of the grievance procedure. Experience has proven that
ICMS/mediation achieves better results than adjudication.

However, it is strongly recommended to formally file the grievance before considering ICMS
approaches.

Mediation is also the best forum to deal with "effective date" issues. If a mediated settlement
on job content is reached, the effective date should be included as part of the Memorandum
of Agreement (MOA).

It should be noted that the Federal Public Sector Labour Relations and Employment Board is
more than ever encouraging the resolution of statement of duties grievances through ICMS
or through their Early Resolution Program. The Program aims to solve cases sooner by
having open and evaluative discussions between the parties involved and an Early Resolution
Officer (the ERO). Conversations can be held with the parties jointly or separately.

If the dispute is still not resolved through these initial discussions, the ERO may suggest other
dispute resolution methods like mediation, a settlement conference, or expedited
adjudication. To find out more about the program: https://pslreb-crtefp.gc.ca/en/what-we-
do/early-resolution-program.html.

D.11. Adjudication:

Experience shows that seeking to resolve statement of duties grievances at adjudication is
very difficult and rarely achieved.

Adjudicators are not interested in developing a nuanced understanding of a grievor’s job.
Instead, they are looking for clear, concise evidence of a problem with the job description. In
addition, Adjudicators are reluctant to impose an effective date beyond 25 working days
(TBS) or 35 calendar days (CFIA) before the date the grievance was filed.
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E. CLASSIFICATION GRIEVANCES

A member can file a classification grievance of their position when they believe they are not
being properly compensated for the work they perform. This means that a classification
grievance deals with the assignment of points to a statement of duties and not the
contents of the statement of duties.

Having duties added to a job description is one step in the process but does not guarantee
that the position will be reclassified upwards. It is important to have members understand that
upward reclassifications are difficult to achieve.

Once the job content grievance process has been completed, the work description must be
reviewed and a new classification decision rendered whether or not any changes were made
to the work description.

Receipt of that written notification constitutes notice of a classification action on the member’s
position and serves as the trigger to file a classification grievance. Members under the
Federal Public Service Labour Relations Act (FPSLRA) have 35 calendar days from the date
they receive the notification to submit a classification grievance.

Classification grievances under the FPSLRA follow a separate process from the regular
grievance process. See for example, TBS Directive on Classification Grievances
https://www.tbs-sct.canada.ca/pol/doc-eng.aspx?id=28698 or, for CFIA employees, the CFIA
Classification Grievance Procedure (CFIA Organization and Classification Policy).

To file a classification grievance, there has to be a classification “action” on the position. As
noted above, for members who went through the job content process, the trigger for a
grievance is the receipt of the written notification of a classification decision. However, if job
content is not an issue, the trigger to grieve is when the member gets notice from the
employer of a classification review affecting his or her position.
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A member believes their The member has received
work is not properly a classificaton decision
classified (i.e the point- within the past 35 The member can file a

The classification
grievance will be heard
when all maters regarding
the statement of duties
are resolved.

ratings assigned to their calendar days or there classification grievance.
work content are has been an acceptable
inappropriate) tiggering event

E.1. Recommended grievance wording:

Details of Grievance:
| grieve the classification of my position.
Corrective action requested:

That my position be reclassified upwards effective "X" date.

While we believe that effective date should be dealt with through the job content grievance
process where applicable, we continue to recommend that the effective date be repeated in
the classification grievance wording on corrective action.

E.2. Classification Grievance Hearings

For members of bargaining units certified under the FPSLRA (e.g. Treasury Board,
Agencies), hearings for classification grievances are conducted by Classification Grievance
Committees (CGC).

Thus, classification grievances are not adjudicated by a neutral third party (such as an
arbitrator); they are adjudicated by the employer. During the grievance process, we are trying
to persuade the employer, who made the classification decision, to reverse their own
decision. As you can imagine, our success rate with classification grievances is therefore very
low.
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The CGC is made up of three employer representatives. Their decision is final and binding
and is not adjudicable. There are three possible outcomes from the CGC:

1. The rating is confirmed (no change)
2. Reclassification upwards (including a change in group and/or level)
3. Reclassification downwards (including a change in group and/or level)

PSAC provides representation in cases where plausible, defensible arguments can be made
for an upwards reclassification. In the absence of these, the PSAC declines to provide
representation, but employees may continue with the case on their own.

The assessment of and representation is undertaken by Grievance and Adjudication Officers
specialized in classification. It is important to remember that the classification standards used
to evaluate positions were developed by the employer and we are restricted to making
arguments based on those standards. As a union we have pushed to have the Classification
Standards updated and made relevant to the work of the members. For more information visit
Www.psacunion.ca.

E.3. Connecting the job content and classification grievances

In the federal government, historically members have filed a job content and classification
grievances at the same time. Past practice has been for the classification grievance to be
held into abeyance pending the outcome of the job content grievance process. Some
departments (per the advice provided to them by Treasury Board) are now rejecting the
classification grievance as “inadmissible” on the basis that it is premature.

While technically this is true (since a work description will likely have changes made to it
during the job content grievance process and no one knows what the result will look like until
that process is complete), it is a new approach.

Iffwhen changes are made to a work description during the job content grievance process,
departmental classification officers must review the new work description, and a new
classification decision will be issued. That notification is the trigger for the right to grieve
the classification.

Since this right to grieve will occur at a much later date than when the initial job content
grievance was filed, in order to protect any potential retroactivity (should the position be
reclassified upwards), we must re-emphasize the importance for members/representatives
to address the effective date of the new work description during the job content process.

We continue to advise members to grieve both the job content and classification grievances
at the same time. However, we are warning members in advance that their classification
grievance MAY be rejected as “inadmissible” or “premature”, and that new grievance rights
will be triggered once a new work description is reviewed by classification and the notification
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is issued. All union representatives should be reminded to address effective date issues
during the job content grievance process.

F. ACTING PAY GRIEVANCES

Sometimes, the issue at hand is that a member has been temporarily required to substantially
perform responsibilities that belong to a higher classification. In such cases, the member may
be entitled to acting pay. If the employer fails to compensate the employee for these
additional, higher-level duties, the member can file an acting pay grievance.

Most collective agreements include clear provisions on acting pay. Under Treasury Board,
for example, the time limit to file this type of grievance is 25 working days from the date the
employee became aware of the situation. Under CFIA, the time limit is 35 calendar days. Itis
therefore essential to act quickly. Remember: When you feel it, you file it!

To establish entitlement to acting pay, the following conditions must be met:
1. The additional duties must be assigned by the employer. The member must have
been formally tasked with responsibilities that are outside their substantive position.

2. The duties must be of substantial significance. These responsibilities must
materially impact the work of the member and not be incidental or minor additions.

3. The duties must be temporary in nature. The higher-level tasks should clearly fall
outside the scope of the member’s regular position and must have a defined start point
and an expected end. For instance, if a member is asked to produce a report typically
assigned to their supervisor, the acting assignment (and any related entitlement to
acting pay) should end once the report is no longer required.

The member is encouraged
to file an acting pay
grievance within 25 working
days (TBS) or 35 calendar
days (CFIA).

A member believes they The additional duties do not :
have been subtantially belong to the member's When I fell it,

performing the work of a substantive position and | file it."
higher classification. are of a temporary nature.
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Relevant jurisprudential principles to consider when filing an Acting Pay grievance

The most important case to keep in mind in acting pay grievances, is the "Coallier" case.
In this case, the adjudicator limited the remedy to 25 days prior to the filing of a grievance
in pay-related matters.

e Canada (National Film Board) v. Coallier, 1983 F.C.J. 813

In the case below, the adjudicator established that a grievor does not have to perform all
the duties of the higher classification to be entitled to acting pay but only to substantially
perform the duties of that position, to be entitled to acting pay.

e Rice v. Treasury Board (Department of National Defence), 2004 PSSRB 128

The adjudicator in the following case established that the performance of a single task
that is particular to the higher classification for the minimum period set out in the collective
agreement will entitle an employee to acting pay.
e Lavigne et al. v. Treasury Board (Correctional Service of Canada), 2009 PSLRB
117.

The onus is on the grievor to show that they substantially performed the duties of a higher
position. It means that the burden of proof lies on the grievor to demonstrate that they are
substantially performing the duties of a higher classification.

e Byittynen et al. v. Canada Revenue Agency, 2013 PSLRB 162

G. IN CONCLUSION

File an Acting Pay grievance
within 25 working days (TBS)
or 35 calendar days (CFIA) of

the start of the performance of
the additional duties.

File a statement of duties
grievance.

Ensure that there is a relevant
triggering-event like a
classification decision.

Is it the content of the work
performed (Statement of
duties grievance)?

Focus on responsibilities that
are COMPLETELY missing in the

work description. Ensure that the additional

Is it how the work is evaluated
or paid (Classification
grievance)?

| am being temporarely
requested to significantly
perform responsibilities that
belong to a position of a higher
classification?
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Do not strongly rely on similar
job descriptions.

Consider informal resolution
processes AFTER the grievance
is formally filed.

File a classification grievance
within 35 calendar days of the
triggering event.

The grievance will be heard
once all disputes related to the
content of the work are
resolved

duties do not belong to your
position and are not
permanently assigned to you.

Consider informal resolution
processes AFTER the grievance
is formally filed.

Grievance and Adjudication Officer, Classification, PSAC



